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Cus - Apart from making an attempt to show that he was not carrying
Indian/foreign currency recovered and seized from him contrary to the
evidences and records available, the appellant has not stated anything
except accusing the authorities including Metropolitan Magistrate for
framing and falsely implicating him in the case of smuggling of currency since all the evidences are contrary to the submissions and rhetoric of the
appellant, Bench is not in agreement with any of the submissions made Appellant is a habitual offender and, therefore, Bench has no hesitation in
upholding the penalties imposed u/s 114(i) of the Customs Act, 1962 Appellant also cannot plead violation of principles of natural justice as
although he had been offered the opportunity of personal hearing and cross
examination of panchas, he deliberately refused and sought order on merits
- no merit in the appeal, hence dismissed: CESTAT [para5.15, 5.16, 5.17, 6.1]
Appeal dismissed
FINAL ORDER No. A/85443/2019
Per: Sanjiv Srivastava:
This appeal is directed against the order in original No
Commr/VRM/Adjn/0-2017-18 dated 02.01.2018 of Commissioner of
Customs, Airport Mumbai passed in remand proceedings. By the said order
Commissioner has held follows:
"22.1 I order absolute confiscation of Indian Currency amounting to Rs
20,10,000/- and Foreign Currency equivalent to Indian Currency of Rs

1,88,349/- totally valued at Rs 21,98,349/- which were recovered from Shri
Jitendra Chimanlal Thakkar under Section 13 (d). (e) and (h) of Customs
Act, 1962.
22.2 I also order the confiscation of pair of socks, small checkered coat and
black coloured zipper hand bag having marking "SATCHI which were used
for concealment of Indian and Foreign Currency under seizure, under
Section 118 and 119 of the Customs Act, 1962.
22.3I impose a personal penalty of Rs 3,00,000/- on Shri Jitendra
Chimanlal Thakkar under Section 114(i) of the Customs Act, 1962.
2.1 Appellant was intercepted by the officers of Air Intelligence Unit at
airport on 15.08.2001, while he was on his way to board the Singapore
Airlines Flight (SQ 4111).
2.2 During the search of the Appellant in person and of his baggage, he was
found carrying Indian Currency (Rs 20,10,000/-) and Assorted Foreign
Currency (equivalent to Rs 1,88,349/-). The search proceeding were
conducted in presence of two panchas namely Shri John Joseph Fernandes
(P-1) and Shri Ajit Jayant Naik (P-2) and a panchnama dated 15.08.2001
drawn.
2.3 Since Appellant was unable to explain about the currency being carried
by him, or produce any document in respect of the same the said currency
was seized by the officers along with the personal effects and bags of the
Appellant used for carriage of the currency.
2.4 In his statement recorded under Section 108 of Customs Act, 1962 on
15.08.2001, Appellant admitted that the
i. Indian Currency was handed over to him by Shri Rajendra Malhotra as
per the direction of Shri Louis of Switzerland for being handed over to Shri
Hari Om Prakash in Singapore as the payment towards the previous supply
of electronic goods.
ii. Indian Currency was being clandestinely smuggled by him so that he can
hand over the same to Shri Hari Om Prakash.
iii. He has no supporting documents for currencies recovered from him and
also he had not made an declaration of the currencies being carried by him
to Customs.
iv. He was aware that carrying the currencies in concealed manner without
making a declaration to Customs is illegal and a punishable offence.
v. He was offered Rs 1,00,000/- by Shri Louis of Switzerland for carrying
the said currency and he accepted the same.
2.5 After completion of investigations a Show Cause Notice dated
12.02.2002 was issued to the Appellant asking him to show cause as to why
a. "Indian Currency of Rs 20,10,000/- and assorted Foreign Currency
equivalent to Indian Currency of Rs 1,88,349/- totally Rs 21,98,349/-

(Rupees Twenty One Lakhs Ninety Eight Thousand Three Hundred and
Forty Nine only) now under seizure should not be confiscated under the
above said provisions of Customs Act, 1962.
b. Pair of socks, Small Checkered Coat and Black Coloured Zipper hand bag
having marking "SATCHI used for concealing the Indian and Foreign
Currency under seizure should not be confiscated under Section 118 and 119
ibid.
c. Penalty should not be imposed on him under section 114(i) ibid.
2.6 Show Cause Notice was adjudicated by Commissioner vide his order No
SD/INT/AIU/28/01/APA dated 04.06.2004. The said order of
Commissioner was set aside by the tribunal vide Order no A/89890/16/CB
and matter remanded back to the Commissioner for re-adjudication after
following the principles of natural justice.
2.7 Commissioner has vide impugned order adjudicated the matter in
remand proceedings.
2.8 Aggrieved appellant has filed this appeal.
2.9 Revenue has filed cross objections to the appeal filed by the appellants
3.1 In his appeal appellants has stated that
i. He has been falsely implicated by the Custom Officers in case of seizure
of Indian Currency which was never recovered from his possession either
in person or in his baggage.
ii. He denies and disowns the entire Indian Currency purportedly
recovered and seized from him and now confiscated by the Commissioner.
iii. The panchnama dated 15.08.2001 is imaginary and false document
never recorded in his presence or in presence of the panchas.
iv. The statement recorded from him is also false and fabricated which
was signed by him under duress and coercion and physical assault.
v. The SCN dated 12/02/2002 itself is a sufficient proof that this is a
knowingly initiated false case as the modus operandi of concealment as
stated in the SCN is impracticable which takes us to the recovery of Rs
20,10,000/- in denomination of Rs 1000/-.
vi. The request for cross examination and demonstration to disprove the
main allegation of alleged concealment was blatantly denied by the
Commissioner as she was aware such cross examination/ demonstration
will bring to surface the falsehood of the case.
vii. The alleged Indian currency of Rs 20,10,000/- recovered from him
would eventually be deposited in a nationalized bank. However, none
whatsoever bank receipt, a photocopy is on record.

viii. When one of the pancha (P-1) was cross examined in the trial court he
deposed "It is true that the personal search of the Accused was not carried
out in my presence. It is true that nothing has been recovered from the
possession of the Accused and no incriminating article was seized from the
possession of Accused.
ix. During the persona hearing on 20/11/2017 the Commissioner resorted
to her eccentric behavior thereby insulting him. Thus he decided not to
honour her invitation of Personal hearing to denovo proceedings s it was
unsafe to visit her office.
x. The impugned order is knowingly drafted false order by the
adjudicating authority violating the principles of natural justice, and is
based on surmise and conjectures.
3.2 In the cross objections filed revenue has stated
i. A case smuggling of foreign currency equivalent to Rs 33,06,667.60/was booked against a passenger who identified himself as Jayendra
Chandulal Thakker holding Indian Passport No E- 7913318 on 14.03.2006.
During course of investigation it was revealed that the passenger
intercepted on 14.03.2006 was none other than appellant. He admitted
that he was also known as Jitendra Chimanlal Thakker and had concealed
the facts by changing his name and other credentials. This case was
adjudicated by the Commissioner vide his order No Commr/PVR/ADJ/08
dated 31.03.208, confiscating the seized foreign currency and imposition
of personal penalty of Rs 4,00,000/-. Appeal (Appeal no C/375/08) filed
against the said order of Commissioner has been disposed off by the
tribunal.
ii. The Indian Currency had been recovered and seized by the Custom
officers from the appellant under a proper panchnama and the fact about
recovery of the said currency has been admitted by the appellant in his
statement.
iii. Appellant was knowingly involved in carrying, possession, concealing,
dealing and attempting to smuggle out Indian and Foreign Currency
which has been seized and confiscated.
iv. Pursuant to the directions given by the CESTAT vide orders dated
01.09.217 personal hearing was fixed on 14.12.017 and the Appellants were
duly intimated vide letter dated 30.11.2017. Further taking into account
the apprehensions expressed by the appellant, his request for cross
examination of panchas was allowed ad appellant informed about the
same and he was also informed that the proceeding would be
videographed. Appellant vide his letter dated 11.12.2017declined to
participate in the adjudication proceedings and also did not in person or
through authorized representative appeared.
v. The contention of the appellant that Indian currency recovered and
seized from him was not deposited in the bank is totally incorrect. In fact

the currency was deposited in State Bank of India vide MJC/Add/10 dated
23/8/2001.
vi. The principles of natural justice have been duly followed and
opportunity of personal hearing extended to the appellant. It was the
appellant who decided not to appear.
4.1 I have heard the Appellant in person and Ms P Vinita Shekhar,
Additional Commissioner with Ms Trupti Chavan, Assistant Commissioner,
Authorized Representatives for the revenue.
4.2 Appellant has during the course of hearing made demonstration to
show that I was not possible him to carry the Indian Currency as alleged in
the show cause notice. He emphasized that he has been implicated in a false
by the Customs Officer and the entire proceedings undertaken as per
panchnama dated 15.0.2001 were fabricated. Panchnama was neither
drawn in his presence or in presence of the panch witnesses. He was not
carrying any Indian currency which has been stated to be seized and
recovered from him. Since no Indian currency was recovered or seized
from him, he disowns the entire Indian Currency under seizure as per
panchnama date 15.08.2001. He was only carrying the Foreign Currency
which should be returned to him. This foreign Currency was given to him by
Singapore based company named Harmit Brothers which was to be utilize
as show money amount while entering some European countries for the
business purposes (in support he produced a certificate from the said
Harmit Brothers dated 12th January 2018). He also submitted since he has
been falsely implicated in the case the penalty under Section 114(i) of the
Customs Act, 1962 too would not be justified.
4.3 Arguing for the revenue, learned Authorized Representatives, reiterated
the findings in the order. They emphasized, the fact that Indian Currency
was recovered and seized from the appellant and all the proceedings in
relation to search and seizure have been duly documented in panchnama
dated 15.08.2001. Appellant has in his statement recorded on the spot
admitted about the carriage of the said currency and also its recovery from
him. The fact of recovery and deposit of the currency with state bank of
India has been confirmed by the Commissioner in the affidavit dated 5th
December 2018. Also the appellant is habitual offender and this fact is
evidenced by the order dated 31.03.2008 confiscating the foreign currency
of Rs 33,06,667.60/- from the same appellant but under different name and
passport number. Since Appellant is habitual offender he deserves no
mercy of any kind and also the penalty imposed by the Commissioner is not
excessive.
5.1 I have considered the submissions made in appeal and during the course
of hearing.
5.2 If it was a movie or a drama and theatrics and rhetoric of appellant
could be considered as evidence of his innocence, appellant would have
succeeded long back in establishing that he has been falsely implicated in

the case of seizure of Indian Currency and Foreign Currency totaling to Rs
21,98,349/-. However the case proceedings are not part of any movie or
drama but are based on facts and evidences recovered as part of the
proceedings leading to recovery, seizure and confiscation of Indian and
Foreign Currency.
5.3 Appellant has disputed the panchnama recorded on 15.08.2001. He has
stated and demonstrated during the course of hearing that it was not
possible for him to conceal the said amount of Indian Currency in his socks,
coat etc as has been stated in the panchnama. In fact he denied that the
recovery Indian Currency from his possession completely. In his
submission he stated that no search or panchnama was drawn at that time.
However said submissions made by the appellant are contrary to facts and
proceedings.
5.4 The appellant was arrested after recovery of the said Indian and Foreign
Currency and was produced before the Magistrate at Esplande Court on
16/08/2001. Magistrate after taking the cognizance of the offence
committed remanded him to judicial custody and was bailed out only after
two weeks. During the proceedings before the Magistrate appellant could
have contested the said recovery which he didn’t.
5.5 In his Application for retraction in R A No 276 of 2001 filed by him
before the Court of additional Metropolitan Magistrate, 3rd Court
Esplande, Mumbai on 18.09.2001 appellants has admitted to the
panchnama being drawn by stating "The copy of the panchnama was not
given to me though my signature was already obtained under the pretext
that it has been furnished to me. Above submission clearly shows that
panchnama was drawn on 15.08.2001. If the grievance of the appellant was
that the copy of panchnama was not been given to him, he could have easily
obtained the same from the said court of additional metropolitan
magistrate, as that would be the part of the case records filed in the court at
the time of production of appellants in the court after arrest.
5.6 The facts about the seized currency was duly verified by Shri S V Patil
Special Metropolitan Magistrate on 23.08.2001. The records of proceedings
are as follows:

5.7 From the above panchnama drawn for verification of the Currency
recovered and seized as per panchnama dated 15.08.2001 the fact about
availability of both the Indian and Foreign currency is verified in presence
of Special Metropolitan Magistrate. Panchnama dated 15.08.2001 and the
Sealed Packets bearing P O Seal No 131 were also verified and the packets
opened and the Currency also verified. This document is enough to
establish the authenticity of the panchnama drawn on 15.08.2001.
5.8 To verify the facts disputed by the appellants during the course of
hearing to the effect that no Indian Currency was recovered and seized

from him, and no such currency is available, Commissioner Customs,
Airport Mumbai was asked to cause an verification and file an affidavit
testifying the facts about availability and deposit of the said currency. In
compliance Commissioner has filed duly notarized affidavit dated 5th
December 2018. In her affidavit after stating the facts and history of the
case leading to recovery and seizure of Indian and Foreign Currency,
Commissioner has in para 4 (c) & (d) stated as follows"(c) As per the available office records, the seized currency under
Panchnama dated 15.08.2001 was deposited in DS-1 on 15.08.2001 vide
register entry No DS/1/35/2001 (copy enclosed). Subsequently the said
seized currency was transferred in Strong Room vide register entry no 73.
Thereafter, the procedure u/s 110 of the Customs Act, 1962 was initiated on
23.08.2001. The packets of seized currency was opened in the presence of
Hon’ble Special Metropolitan Magistrate, Shri Shyam V Patil under
Panchnama dated 23.08.2001. He vide his certificate dated 23.08.2001
certified the correctness of the inventory of goods seized under
panchnama dated 15.08.2001. Thereafter, the said seized currency was
deposited in SBI vide MJC/Add/10 dated 23.08.2001.
(d) As per the records available, the assorted foreign currency was
realised vide Certificate No VBG/22 and VBG/23 dated 23/08/201 ECF No
2291373 and ECF 2291374 to Rs 1,90,606/-.
5.9 From the affidavit filed by the Commissioner, it is quite evident that
both Indian and Foreign Currency were duly inventorized at the time of
seizure and after verification of the same by Special Metropolitan
Magistrate; the same was disposed of by way of depositing the same with
State Bank of India. In view of the said evidences I do not find any merits in
the submissions made by the appellant in this respect.
5.10 The submission made by the appellant to the effect that panchnama
dated 15.08.2001 was an instrument to falsely implicate him in the case of
smuggling of Indian Currency is a self defeating argument. If the said
panchnama is to be discarded then, the entire proceedings get vitiated even
the proceedings in relation to seized foreign currency. Though Appellant
denies the existence of Indian Currency but admits the existence of Foreign
Currency. If it is the case of Appellant that no panchnama was drawn etc,
then how he proceeds to claim the foreign currency seized which is part of
the said panchnama. Either there was no panchnama drawn as sought to
established by the Appellant then he also loses the case in respect of
recovery and seizure of foreign currency too. While disclaiming the Indian
Currency, Appellant has claimed the foreign Currency seized under the said
panchnama. This itself is enough to establish the fact of search and
recovery from him.
5.11 Since appellant is himself not claiming the Indian Currency and has in
appeal and during the course of hearing before CESTAT the same, the order
of Commissioner, absolutely confiscating the Indian Currency is not in
challenge in this appeal and is upheld.

5.12 Now in respect of the foreign currency seized and confiscated,
appellant has claimed that the said currency belongs to him and was
handed over to him by some Harmit Brothers. He has also produced a
certificate dated 12th January 2018 to support such a claim. I do not find
any merits in the claim made by the appellants, as it is contrary to his
statement recorded on 15.08.2001 wherein he has deposed that the foreign
currency was brought from abroad on his earlier trip from Switzerland
which is less than US$ 5000/- and therefore he has not declared it to
Customs. In his statement recorded then he has not even mentioned about
the Foreign Currency being given to him by Harmit Brother in Singapore.
Nowhere in the proceedings over the last 18 years, this has been stated and
it was only after the re-adjudication of the case by the Commissioner in
remand proceedings that this certificate from Harmit Brothers has been
produced. From the face of order it is evident that Commissioner has issued
the re-adjudication order on 02.01.2018 and Certificate of Harmit Brothers
is dated 12th January 2018. Production of such a certificate after the
adjudication of the case in remand proceedings is nothing but an afterthought. Secondly I do not find any merits in the statement made in the
certificate to the effect "That the amount of U S Dollars 5000/- was
provided to Mr Jitendra Thakkar by our above named company to keep it
in his pocket as a show money and to meet his personal expenses whilst he
is on business tour on our behalf towards Gulf States and European
Countries from Singapore via Bombay. The said certificate do not specify
as to what was the business relationship between the Harmit Brothers and
Appellant, which had prompted them to give sum of US$ 5000/- to the
Appellants. Further the date and document evidencing the payment of said
amount of US$ 5000/- by Harmit Brothers to appellant is not stated and
enclosed with the Certificate. The certificate do not inspire any confidence
vis a vis the transaction mentioned therein and hence cannot be accepted or
allowed at this stage of proceedings.
5.13 Commissioner has in para 14.8 of the impugned order while discussing
the issue in relation to the Foreign Currency seized has observed as follows:
"14.8 From the records of the case as well as from the submissions of the
Noticee it is evident and established that the Noticee was a resident of
India and he was in possession of foreign currencies equivalent to Indian
Currency amounting to Rs.1,88,349/- which is equivalent USD 4095,
which exceeded the maximum limit of USD 2000 as prescribed under the
aforesaid Regulation for the purpose of retention of foreign exchange by
an Indian resident. The Noticee has not produced any evidence about the
acquisition of the said foreign currency. He has only stated that these
represented the commission earned by him against of sale of various items
which were procured by him from the Far East Asian countries for
delivery in European countries. In absence of any evidence him claim
regarding the acquisition of said foreign currencies abroad is not
acceptable. However, even if his claim is accepted for the sake of
argument, its retention in excess of USD 2000 was not permissible under

the Regulations issued by the Reserve Bank of India as per powers
conferred on it under the FEMA, 1999. The Noticee attempt to smuggle out
the foreign currency equivalent to USD 4095 was a clear cut violation of
the provision of the aforesaid Regulation. Besides the possession and
retention and accordingly the export of the foreign currency, in excess of
USD 2000, was prohibited under the aforesaid provision of said
Regulation 3(iii) of the Foreign Exchange Management (Possession and
Retention of Foreign Currency) Regulation, 2000 read with Regulation 5
& 7of the Foreign Exchange Management (Export and Import of Currency)
Regulation, 2000.
5.14 Commissioner has in para 20, found that the appellant has
manipulated his identity and passport, and was involved in the case of
smuggling of foreign currency again in 2006. The said para of
Commissioner order is reproduced below:
"20. I find that Noticee has failed to substantiate his claim by submitting
any evidence with regard to procurement of seized Indian/Foreign
Currency. In absence of any such evidence, the procurement of the
currency itself becomes tainted and it can safely be concluded that
currency has been obtained through illegal channels. It is also observed
from the Order-in- Appeal No. MUM-CUSTM-PAX-APP-188/13-14 dated
08.10.2013 that the Noticee had also used another passport in the name of
Jayendra Chandulal Thakkar and assorted foreign currency equivalent to
Indian Rs.33,06,667/- was also seized on 14.03.2006, which was found in
his possession. It is also observed that 85 mobile phones valued at
Rs.18,53,000/- were also seized on his arrival from Switzerland on
04.09.2003 in Banglore. It is therefore, apparent that the appellant is a
habitual offender, well conversant with the rules and regulations
concerning import and export and his deposition regarding opportunities
of personal hearing and exhibit, was just an attempt to escape the
consequences of law. It is also seen that in a case of seizure of foreign
currency from Abdulla Abdul Khadar at departure, reported in 2011 (272)
ELT 440 (GOI), Govt of India has upheld absolute confiscation on the
grounds of concealment. In another case of 31 silver bars recovered from
the possession of the appellant Roopchand Khemchand Oswal reported in
2007 (271) ELT 48 (Tri - Mumbai) CESTAT = 2007-TIOL-689-CESTATMUM has upheld absolute confiscation as the appellant had failed to
produce documentary evidence regarding licit possession of the goods.
The ratio of the above cases is squarely applicable to this case. I am
therefore, inclined to agree with the findings of adjudicating authority in
denying redemption of the currency.
5.15 Since appellant is a habitual offender and has been involved in the case
of smuggling of Indian and Foreign currency more than once, I have no
hesitation in upholding the penalties imposed under section 114(i) of the
Customs Act, 1962.
5.16 Appellant cannot plead violation of principles of natural justice In the
present case because he had been offered the opportunity of personal

hearing and cross examination of panchas by the Commissioner which he
deliberately refused and asked for the order on merits. The correspondence
in this respect between the office of adjudicating authority and the
appellant is reproduced below:

5.17 Apart from making an attempt to show that he was not carrying Indian
Currency recovered and seized from him contrary to the evidences and
records available, appellant has not stated anything except accusing the
authorities including Metropolitan Magistrate for framing and falsely
implicating him in the case of smuggling of Indian Currency. Since all the
evidences are contrary to the submissions and rhetorics of the appellant I
am not in agreement with any of submissions made.
6.1 I do not find any merits in the appeal filed by the Appellant and dismiss
the same. The cross objection is also disposed of.

(Pronounced in court on 08.03.2019)

